2zo1s - joo|

AP 2Lk |01~

Y Gwir Anrh/Rt Hon Rhodri Morgan AC/AM
Prif Weinidog Cymru/fFirst Minister for Wales

rs Select Commities

The National Assembly for Wales (Legislative Competence) (Environment) Order 2009

Fam writing i1 res c;‘ated 177 August 2008 you and Mike German AV
Chairma cof the Wales Legislation Committee No 4 joinily sent
arding tre ¢ nt 8o f.‘H‘:y ot the 'ab\:w order, I would like to take this ocppo numt\s

Lé"a K both i::;;»sm‘g‘:[ vy scrutiny of this draft Order which forms a key LE‘

the Assempiy S0over eqisiative programme and o respond 1o ihe tnmt mai Issues
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relaling 1o the inclusion of floating exceptions in fields which
conferring competence on the National Assemibly | appr‘:c::ate
cthinking o0 this matter which | hope will address vour concem

ompetence 1s defined by reference 1o thie mater
srense [0 nel is. Furthermere matters can and
, ire dehned in broad terms and conseguently there is
consideraple scope for overtap between them Where a matter overlaps between figids a
choice needs 0 be made as (o irs: f«lo i which the matter should be inserted. For
convenence. a givarn ' under the field that represents the pest core fit for the
content. but that d e scope of the legisiative power conferred by tne

matter 1o thar parliculs

(h

matier i 2 particuiar field does not rse,cwsarnv fr*caﬁ ma it reda
i iSL apples to tne floating exceptio

: ‘,A Indeed tne very purpose '=a’xfwc, chep* oNns s

gardless of the fields in whic h they are isted The

o made by Her Majebay n Council, will amenag sectis

ta provision will be cutside the Assembiy s competence

‘wi,wther or not the exception s under a heading

noluces the matter

N paragra
that they s
Exceptions to Matie
S4:4 of GovwA 2005 w
£ falls within a i(‘»atm
s:c:"re":spm".du‘zg 1t
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vant floating exceptions in developing LCOs, as evidenced in
O our view is a sequence of considerations which need to be
xception s added to Schedule 5. These are as follows:

in considermg the use
thi proposed Envirenm
foliowed befors a

L

A new matier or rmates which its proposed to add to Schedule & creales a need for a

~t

new exce

« That f—;:<cem'm't i@ reievant to maore than one matter. and

1e excepuon should apply across the board to ail imatters {because the
i npes semething that it 1s agreed remains the responsibility ¢f

ariament 0 all circumstancess,

»  tis evigen
&xceptson gL
the UK Go

0 the excepticn should logically be a floating exception. Th
bon will help (o avoid having e repeat the exception several

: uttening of Schedule & and aiding dlarity and transparency. It
st an exception s not attached to a3 partizular matier even

= o be rglevani o it
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Cuplicating the Funchon of the Minister of the Crown restriction

2rn about those exceptions which dupiicate the ‘functions of the
on that 1 already included in paragrapih 1 of Part 2 (o the

& We agree that unnecessary duplication should be avoided.
Un Government has requested exceplions which appear.

ihe functions of the Minister of the Crown restriction, we have
tedtar restriction and the need (o avoid dupiication with

{113 appropnate. oy way of clarification o note that the
Crown in relation to a tepic are not necessarily the same as Ihe
ment has therefore highlighted that the Minister of the Crown
dfficient 1o reserve their interest on particular issues.
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anctions of a Minister
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e Settiement and Explanaiory Memoranda

Complexity or the

cul the complexity of the iegisiative settlement
3. overnment of Waies Act )J’}ﬁ and the need to
v explain what powers are beiig conferred and
‘.Dth!‘sa to competence

cu wiil apprecate thal the precise terms of LCOs are the product of detailed discussions
s nehzn I‘)s—m"wwﬁ fMuch of the complexity of drafting in the form of detailed

nas arisen as a result of these negotiations. in relation to the
rrently working with UK Government Departments to try te
necessary exceptions Nevertheless thereis a difficuit
ne desire for simplicity of drafting on the one hand. and the
2 boundaries and the extent of the Nationai Assembly s
are keen o work towards a simplified legisialive setiiement
=it interpretation between all those invelved in the process about
Jmpeience that can properiy be conferred an the National
s a democratically elected legislature. The Assembly
mai nfamca that conferring legisiative powers on such s body
: rdinate law-making powers on the Bxecutive. where
ne powers conferred may be more appropriate.

fsub

Az nave Noied aboys - oW = yse of floating exceptions will in our view help
o NOTK towards g sttmpes settisment by decluttering Schedule & and avoid r*ev:diz-:sf
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repetition of exceptions. Tris will in turn help to aid understanding of the legisiative
cempetence ¢ .wewar‘ upoin the National Assembly.

have noted your comments on the Explanatory Memoranda. We will aim to ensure that
the revised explanatory memorandum for the Environment LCO and all future explana‘ory
memoranda do clearly Q. e powers 1o be conferred on the National Assembiy and
e reasens and mphcatons of any exceptions to competence. In doing so it is mmpoeriant
that these powers aje fearly 1 the wider context of the devolution setflement. as
cowers that are grantec Lo 4 am slature 1 argas where executive devolution has aiready
cccurred. They should set enhance the capacity of the devolved institutions to deveiop

distinctive soiutions 1o meas!t w‘ 6 h arcumstances i pelicy areas where if has already been
acbepted that a distinclive spproach may be required [t would not serve that purpose if the
powers conferred are hedged about with overly-complex limitations.
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P hope this response servas (0 address the concerns of both commitiees.

Ints Rt Hon. Peter Ham MP Secretary of State for Wales
Mike German Akl Chagman. Legislation Committee No 4 National Assembly for
Wales
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Jane Davidson AN Minister for Environment. Sustainabiity and Housing, Welst
Assembly Govermmen:




